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ABOUT THE INVESTOR-STATE ARBITRATION PROJECT

Launched in November 2014, this project is addressing a central policy issue of contemporary 
international investment protection law: is investor-state arbitration (ISA) suitable between developed 
liberal democratic countries?

The project will seek to establish how many agreements exist or are planned between economically 
developed liberal democracies. It will review legal and policy reactions to investor-state arbitrations 
taking place within these countries and summarize the substantive grounds upon which claims are being 
made and their impact on public policy making by governments.

The project will review, critically assess and critique arguments made in favour and against the growing 
use of ISA — paying particular attention to Canada, the European Union, Japan, Korea, the United States 
and Australia, where governments, legal establishments and civil society groups have come out against 
ISA. The project will examine the arguments that investor-state disputes are best left to the national 
courts in the subject jurisdiction. It will also examine whether domestic law in the countries examined 
gives the foreign investor rights of action before the domestic courts against the government equivalent 
to those provided by contemporary investment protection agreements. 

Contributors to the Investor-State Arbitration project are Marc Bungenberg, Charles-Emmanuel Côté, 
David Gantz, Shotaro Hamamoto, Younsik Kim, Howard Mann, Csongor István Nagy, Luke Nottage, 
Ucheora Onwuamaegbu, Carmen Otero, Hugo Perezcano, August Reinisch and David Schneiderman.

ABOUT THE AUTHOR

CIGI Senior Fellow Armand de Mestral leads a project addressing a central 
policy issue of contemporary international investment protection law: is 
investor-state arbitration suitable between developed liberal democratic 
countries? 

An expert in international economic law, Armand is professor emeritus 
and Jean Monnet Chair in the Law of International Economic Integration 
at McGill University. He has taught constitutional law, law of the sea, public 
international law, international trade law, international arbitration, European 
Union law and public international air law.

Armand’s current research interest is the law of international economic integration. He has prepared 
books, articles and studies in English and French on international trade law and on Canadian and 
comparative constitutional and international law. He has served on World Trade Organization and North 
American Free Trade Agreement dispute settlement tribunals, as well as public and private arbitration 
tribunals. He was made a Member of the Order of Canada in December 2007.
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ACRONYMS
AB Appellate Body

AUSFTA Australia-United States Free Trade Agreement

BIT bilateral investment treaty

CETA Comprehensive Economic Trade Agreement

CIETAC China International Economic and Trade Arbitration Committee

CJEU Court of Justice of the European Union

DSU Dispute Settlement Understanding

ECHR European Court of Human Rights

FET fair and equitable treatment 

FIPA Foreign Investment Protection Agreement

FTA free trade agreement

GATT General Agreement on Tariffs and Trade 

ICC International Chamber of Commerce

ICJ International Court of Justice

ICSID International Centre for Settlement of Investment Disputes

IIA international investment agreement

IISD International Institute for Sustainable Development

ISA investor-state arbitration

ISDS investor-state dispute settlement

LCIA London Court of International Arbitration

MAI Multilateral Agreement on Investment

MFN most-favoured nation

MNE multinational enterprise

NAFTA North American Free Trade Agreement

NT national treatment

OECD Organisation for Economic Co-operation and Development

RTA regional trade agreement

TPP Trans-Pacific Partnership

TTIP Transatlantic Trade and Investment Partnership

TRIMS Trade Related Investment Measures 

UNCITRAL United Nations Commission on International Trade Law

UNCTAD United Nations Conference on Trade and Development

WTO World Trade Organization
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The basic standards set out in BITs have remained relatively constant since 1959. They include, 
principally, the standards of most-favoured nation (MFN) and national treatment (NT), a guarantee of 
“fair and equitable treatment” (FET) and often also “full protection and security.” They also include a 
prohibition against certain forms of performance requirements binding the foreign investor to perform 
specific obligations as a condition precedent to allowing the investment.11 Finally, virtually all BITs 
repeat the public international law prohibition against expropriation of foreign-owned assets unless 
for a public purpose and accompanied by prompt and effective compensation. These key protections 
are included in most BITs, but they may be worded in different ways and there is no uniform format 
for all BITs. Other protections, such as the determination of whether the standards are applied only 
after the investment is allowed or whether it applies also to the pre-investment phase, may be added 
according to the policies of the negotiators. What has changed over time is the length and complexity 
of the BITs. The early so-called gold standard BITs concluded by European governments are seldom 
more than 10 pages in length and are limited to setting out basic general principles. More recently, for a 
variety of reasons that will be discussed below, model BITs have become much more extensive, as far as 
their substantive and procedural provisions are concerned, and set out the principles in much greater 
detail. They also tend to set out a wide range of exceptions, interpretations and detailed provisions 
designed to protect the exercise of authority by contracting governments, with the aim of protecting 
public policies regulating commercial transactions, consumer protection, environmental and health 
standards and the protection of human rights.12

This new approach to drafting has been particularly evident in the context of RTAs subsequent to 
the conclusion of NAFTA in 1994, and has characterized virtually all RTAs with investment chapters 
concluded in recent years by the European Union, Canada, the United States and Japan.13 But the 
new approach has by no means been restricted to RTAs and has come to characterize many recently 
concluded BITs of Canada,14 the United States15 and Japan,16 and has clearly been adopted by the 
European Union since it acquired competence over foreign direct investment matters in 2009.17 Some 
states have adopted more radical approaches. Recently, South Africa suggested it would withdraw 
from many BITs,18 while Indonesia and India have issued new model BITs for the future19 and UNCTAD 

11 It is noteworthy, however, that the prohibition of performance requirements, which can be described as an innovation of the North American Free 
Trade Agreement (NAFTA), is encountered less often in investment agreements than the other traditional standards of protection.

12 See e.g. Canadian Model FIPA (2004), arts 10, 11, 16 and 17; US Model BIT (2012), arts 12, 13, 18, 20 and 21; Norway Model BIT (2007), arts 
24, 25, 26 and 28.

13 See e.g. CETA, supra note 5; the TPP’s (supra note 7) leaked investment chapter; the investment chapter (Chapter 8) of the Free Trade Agreement 
Between Canada and Korea, 22 September 2014, online: <investmentpolicyhub.unctad.org/IIA/country/35/treaty/3486>; the investment chapter 
(Chapter 10) of the Free Trade Agreement Between Canada and Honduras, 5 November 2013 (entered into force 1 October 2014), online: 
<investmentpolicyhub.unctad.org/IIA/country/35/treaty/3403>; the investment chapter (Chapter 10) of the Free Trade Agreement Between the 
United States and Panama, 28 June 2007 (entered into force 31 October 2012), online: <investmentpolicyhub.unctad.org/IIA/country/223/
treaty/3219>; the investment chapter (Chapter 14) of the Agreement Between Australia and Japan for an Economic Partnership, 8 July 2014, 
online: <investmentpolicyhub.unctad.org/IIA/country/105/treaty/3487>.

14 See e.g. Canada-China BIT (2012), art 33, Benin-Canada BIT (2013), arts 15 and 20 or the Canada-Mali BIT (2014), arts 15 and 17.
15 See e.g. arts 12, 13, 18, 20 and 21 of the Rwanda-United States BIT (2008).
16 See e.g. arts 7, 16, 18, 19 and 21 of the Japan-Korea BIT (2002) or art 25 of the Japan-Ukraine BIT (2015).
17 This approach is most apparent in the recently signed CETA. See also European Commission, Towards a comprehensive European international 

investment policy, Communication from the Commission to the Council, the European Parliament, the European Economic and Social Committee 
and the Committee of the Regions, Brussels (7 July 2010), COM (2010) 343 ýnal, online: <trade.ec.europa.eu/doclib/html/147884.htm> and 
Council of the European Union, Conclusions on a comprehensive European international investment policy, 3041st Foreign Affairs Council 
meeting, Luxembourg (25 October 2010), online: <www.consilium.europa.eu/uedocs/cms_data/docs/pressdata/EN/foraff/117328.pdf>.

18 South Africa is indeed engaged in the process of terminating several bilateral investment treaties with European countries. For instance, it 
terminated its BIT with the Belgian-Luxembourg Economic Union, Germany, the Netherlands or Spain. See ñInternational 
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reports that no less than 45 states are reviewing their BITs. Venezuela, Bolivia and Ecuador have taken 
the step of withdrawing from the ICSID Convention.20 

BITs were originally designed to deal with capital transfers between capital-exporting (usually First 
World) and capital-importing (usually Developing World) countries.21 Some 1,200 BITs exist between 
European and developing countries. But today the majority of BITs are concluded on a South-South 
basis. Until the fall of the Berlin Wall, it was also common for many Western countries to conclude BITs 
with states in the Communist Bloc.22 Very few BITs were concluded between developed democracies.23 
One early exception was the Freedom, Commerce and Navigation agreement (known as the FCN) 
between the United States and Italy, which became the object of the Elettronica Sicula decision of the 
International Court of Justice (ICJ).24 When Canada and the United States concluded an important trade 
agreement in 1988, it included a groundbreaking investment chapter, but no ISA.25 However, when 
Canada, the United States and Mexico negotiated an even more influential trade agreement (NAFTA) in 
1994,26 Part B of Chapter 11 dealing with investments was devoted to ISA in order to deal with problems 
perceived to exist in Mexico. There is reason to believe that NAFTA began the process of including ISA 
in the investment chapters of RTAs, which is currently playing itself out with the conclusion of mega-
regional RTAs involving developed democracies as well as a variety of other countries.

The European Union constitutes a particularly interesting and complex case, in that it is made up of 
many of the countries that originated the practice of concluding BITs, such as Germany, France, the 
Netherlands and the United Kingdom. In 2009, the member states of the European Union took the 
important step of transferring competence over foreign direct investment to the European Union.27 
This is part of the Common Commercial Policy and is thus, in principle, an exclusive competence of 
the European Union, although some doubts remain as to the precise ambit of the competence, and the 
Court of Justice of the European Union (CJEU) has yet to rule on the issue.28 EU member states have 
signed some 1,200 BITs with other states and, as a result of the adhesion of the 12 central European 
states in 2004 and 2006, there are now some 190 BITs between EU member states themselves.29 

The transfer of competence to the European Union has had the result of forcing the member states and 
the commission to adopt a new, specifically EU approach to negotiating BITs and investment chapters 
in RTAs. Some states and observers30 were of the view that the European Union should continue to 
negotiate on the basis of the traditional “gold standard” model of the member states; however, a lively 
debate quickly arose in the EU Parliament as to the apprehended dangers of the traditional approach 

20 Pursuant to article 71 of the ICSID Convention, the Plurinational State of Bolivia notiýed its intention to withdraw from the ICSID Convention 
on 2 May 2007, which took effect on 3 November 2007. Similarly, Ecuador submitted the written notice of its withdrawal on 6 July 2009, 
which became effective on January 2010. Ecuador is also engaged in a global process of withdrawal from several IIAs. (“In 2008, Ecuador 
terminated nine BITs with Cuba, the Dominican Republic, El Salvador, Guatemala, Honduras, Nicaragua, Paraguay, Romania and Uruguay. 
Other denounced BITs include those between El Salvador and Nicaragua, and the Netherlands and the Bolivarian Republic of Venezuela. In 
2010, Ecuador’s Constitutional Court declared arbitration provisions of six more BITs (China, Finland [since then the Ecuador-Finland has been 
terminated], Germany, the UK, Venezuela and United States) to be inconsistent with the countryôs Constitution.ò [UNCTAD, ñDenunciation of 
the ICSID Convention and BITs: Impact on Investor-State Claimsò, (December 2010) IIA Issues Note No 2, UN Doc UNCTAD/WEB/DIAE/
IA/2010/6]). Finally, the World Bank received the Bolivarian Republic of Venezuelaôs written notice of denunciation of the ICSID Convention 
on 24 January 2012, which took effect on 25 July 2012. Venezuela thus became the third state to withdraw from the ICSID Convention.

21 See Dolzer & Schreuer, supra note 10 at 17ff. See also UNCTAD, World Investment Report 2014: Investing in the SDGs: An Action Plan 
(Geneva: United Nations, 2014) at 123, online: <unctad.org/en/PublicationsLibrary/wir2014_en.pdf>.

22 In particular, before NAFTA, Canada mainly entered into BITs with the USSR and several countries of the Soviet Bloc.
23 In this regard, UNCTADôs 2014 World Investment Report (
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and many parliamentarians, inspired by the experience of Canada, the United States and Mexico under 
NAFTA Chapter 11,31 argued for a new approach designed to protect the capacity of member states and 
the European Union to adopt regulatory measures to protect consumers, the environment, public health 
and human rights without fear of contestation by foreign investors under ISA. Some parliamentarians 
and governmental ministers in Germany and France32 have even called for the abandonment of ISA 
in BITs. As a result of these debates, the commission has adopted an approach based on public policy 
protection and broad exceptions in its first trade and investment negotiations with Canada33 and 
Singapore,34 and is apparently taking the same approach with India and the United States. This latter 
negotiation has elicited a particularly strident debate over ISA, with many calling for the abandonment 
of recourse to ISA in the future TTIP.35

The recent debate in the European Union and some of its member states seems to reflect the fact that 
an increasing number of BITs and RTA investment chapters are being concluded between developed 
democracies and, as a direct result, the governments of these democracies have been placed in the 
uncomfortable and unexpected position of being sued by foreign investors. During the early years, 
when Germany, France, the United Kingdom, the Netherlands and others were concluding BITs 
with developing countries, or even during the 1990s, when UNCTAD was encouraging developing 
countries to sign BITs with capital-exporting countries as part of the Washington Consensus approach 
to international development,36 there was little, if any, controversy, and certainly none in developed 
democracies. The BITs were adopted in the developed world virtually without comment and no 
question was raised publicly or in national parliaments concerning the propriety of ISA as a means of 
guaranteeing respect for investment treaty commitments.

The first significant change in this pattern occurred in 1994 with the entry into force of NAFTA, a 
treaty binding two developed democracies with a third party that was a developing democracy. The 
American and Canadian negotiators apparently considered37 it necessary to include ISA in NAFTA 
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Until the mid-part of the twentieth century, judges in a number of countries, including Canada, showed 
considerable hesitation in allowing and enforcing judgments by arbitrators. But as a result of legislative 
intervention and a change of approach, judges in Canada and most democratic countries accept and 
enforce arbitral decisions without question as to their legitimacy. Arbitration and other forms of 
alternative dispute resolution have become a valuable, and in some cases obligatory, alternative to 
recourse to the crowded court dockets. 

One can argue that ISA is a special case in that it involves a unique mix of private and public interests. 
This is a central issue. As recently as 2005, judges of the superior courts of Korea expressed serious 
reservations as to the legitimacy of ISA.79 But after a period of study they appear to have withdrawn 
their reservations. Senior members of the legal community in Australia and New Zealand, among 
others, expressed similar concerns in a petition in 2012.80 The current Australian government does not 
appear to share all these reservations and has recently concluded a trade agreement that includes ISA 
provisions.81

Arguably, the mere fact of mixing public and private interests in an arbitration does not necessarily 
make the process illegitimate. Recent decisions by the Supreme Court of the United States have held 
that competition law issues may legally be subjected to arbitration between private parties.82 The CJEU 
appears to hold a similar view,83 as does the Supreme Court of Canada.84 There does appear to be a 
developing policy allowing the arbitration of an increasing range of public issues in litigation between 
private parties. This certainly remains a sensitive issue and some critics of ISA suggest that it crosses 
the line. But if one considers these arguments in light of the ever-expanding role of arbitration in a great 
many forms of litigation, these arguments of principle against arbitration are now unlikely to prevail.

“ISA is conducted in secret and ISA procedures are generally non-transparent”

Arbitration involves the choice of privately selected judges who are authorized to render a 
legally binding decision. Once invoked, the choice of arbitration is irrevocable. Commercial 
arbitration almost always takes place in a private and confidential environment. This is thought 
to be one of the advantages of arbitration, together with efficacy, speed, lower costs and the right 
to choose the procedure and applicable law. When ISA was first established, it was assumed that 
the proceedings would be private and confidential and that the award need not be made public, 
absent agreement among the parties. Some arbitral administering organizations such as the London 
Court of International Arbitration (LCIA),85 which as of today does not administer ISAs, and the 
International Chamber of Commerce (ICC),86 which has administered a relatively small number 
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to require greater transparency.89 Thus, many investor-state proceedings continue to be conducted in 
private, at the behest of the parties.

Many forms of commercial arbitration are indeed conducted in secret and the decisions remain 
confidential, although they normally have to be made public if a party goes to court to seek enforcement. 
It is of the nature of commercial arbitration that parties should have the flexibility to ch,trc thee
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chosen from a very small and unrepresentative group who have expertise in law, but no expertise 
in the broader social, economic or environmental issues of public policy that are often posed in 
ISA. Particularly disquieting to many is the fact that some, but by no means all, arbitrators also 
serve as counsel in other cases and may thus be perceived to have a personal interest in accepting or 
promoting certain arguments over others. In short, there is a perception of systemic or personal bias. 
More broadly, there is a concern that arbitrators are unprepared or even personally unwilling to deal 
with the broad policy issues that may be posed in ISA cases and there is a strong feeling that the 



INVESTOR-STATE ARBITRATION BETWEEN DEVELOPED DEMOCRATIC COUNTRIES

A









INVESTOR-STATE ARBITRATION BETWEEN DEVELOPED DEMOCRATIC COUNTRIES

ARMAND DE MESTRAL • 17

perspective, are the actions currently pending against Spain, all flowing from disputes arising out of 
the cancellation of solar energy supply contracts. These cases are seen as evidence of the dangers of ISA 
commitments in the face of economic difficulties and their outcome may weigh heavily in the coming 
policy debate in the European Union.

The expectation regarding ISA claims against developed democracies originally suggested that these 
states would not be sued at all or would come out the strong winners. The basic paradigm of ISA was 
created for the protection of foreign investments in developing countries. This picture has grown more 
complex in recent years, as more agreements provide for ISA between developed democracies.

“ISA standards of protection are open to all kinds of abusive interpretation” 

Another significant criticism of ISA focuses not on the procedure but on the substantive standards 
of protection set out in various investment treaties such as NAFTA Chapter 11. It is argued that 
these standards, such as national treatment, most favoured nation treatment, fair and equitable 
treatment, full protection and security, prohibition of certain “performance requirements” and the 
prohibition of expropriation without full and prompt compensation, are very difficult to define and 
are thus subject to overly expansive interpretation. The result of this ambiguity is that it is feared 
that arbitrators can expand the definitions indefinitely with a view to protecting private interests. 
In support of this argument, critics point to various decisions under NAFTA Chapter 11 and other 
treaties interpreting the fair and equitable treatment standard and suggest that it is subject to almost 
infinite expansion at the discretion of arbitrators. The result of the ambiguity of the substantive 
rules is that governments can never be sure that their laws and decisions will not be subject to 
challenge by foreign investors.

Finally, there is the fear that hedge funds or some law firms may seek out potential claims and offer to 
fund and manage them on a contingency basis, thus increasing the possibility that claims will be made.

A first point that should be made is that arbitrators are bound by their mandate, the law and their 
professional ethics; they are not permitted to give way to personal prejudices. Furthermore, arbitrators 
are appointed to the panel to serve the interests of justice, not the interests of the party that nominates 
them. Any arbitrator who departs from this standard debases the whole process. It may happen, but 
in the main arbitrators serve with a high degree of professional and ethical conduct. The second point 
is that observers of ISA should not equate the claim with the final award. Advocates make big claims, 
but are seldom awarded anything close to their claim when they succeed.130 There have been some 
very large awards, but most awards cut the claims down drastically. Claims are made and based on 
the different standards set out in the BIT they are argued in as strong a manner as possible in the case. 
In the majority of cases, however, states prevail. Claims are frequently lost on the facts, rather than on 
a forced expansion of the meaning of a standard of protection. Examples under NAFTA include Pope 
and Talbot,131 in which the claimant made broad allegations of denial of fair and equitable treatment but 
received damages only for the abusive behaviour of Canadian civil servants in the conduct of the case. 
In a later case, A.V. Gallo,132 after extensive inquiry, the tribunal discovered that the claim was based on 
the fraudulent manipulation of company records. The awards in Ethyl133 and S.D. Myers134



INVESTOR-STATE ARBITRATION SERIES • PAPER NO. 1 — SEPTEMBER 2015 

18 • CENTRE FOR INTERNATIONAL GOVERNANCE INNOVATION



INVESTOR-STATE ARBITRATION BETWEEN DEVELOPED DEMOCRATIC COUNTRIES

ARMAND DE MESTRAL • 19



INVESTOR-STATE ARBITRATION SERIES • PAPER NO. 1 — SEPTEMBER 2015 

20 • CENTRE FOR INTERNATIONAL GOVERNANCE INNOVATION

and virtually all BITs and trade agreements with investment chapters. NAFTA Chapter 11 innovated 
by covering acts “tantamount to” expropriation.152 Critics153 view these provisions as hardening 
and giving credit to what is seen as an overly onerous and controversial international customary 
standard. They also consider that the concept of indirect expropriation is far too vague and that its 
use opens the door to abusive and even frivolous attacks on legitimate domestic regulation. Such 
claims have been made without success under NAFTA but with greater success in litigation under 
some other BITs and trade agreements.154

A first point to be made is that restrictions on discriminatory and uncompensated expropriations have 
long been the object of customary international law. Arguably most BITs do not innovate with respect 
to the general international prohibition on discriminatory and uncompensated expropriation. What 
they do is provide an international remedy in arbitration. The essential question is thus whether ISA 
constitutes a better remedy than nineteenth-century gunboats and espousal of claims by states. Critics 
respond that domestic courts should be left to determine the legality of expropriation under the law 
of each state. Here the best is clearly the enemy of the good. Experience over centuries has shown 
that there are too many situations in which a government decides to act unilaterally and for a variety 
of reasons does not feel compelled or able to offer prompt and adequate compensation. Customary 
international law has developed over the years to deal with a genuine problem. BITs only add a new 
legal remedy; they do not create new law. In this area, as in all of the debate over ISA, there are two 
interests: those of states and those of foreign investors. Developed democratic states themselves are 
often torn between two imperatives: they do not like being sued, but they wish to ensure that their 
citizens investing abroad enjoy suitable protection from unfair treatment.

In one area, international investment law may well have contributed to the emergence of new law on 
expropriation in that it has helped to foster the emergence of a doctrine of “indirect” expropriation.155 
The closest analogy in domestic law (and a clear source of inspiration) is the doctrine of “regulatory 
takings” in US constitutional law.156 The concept of indirect expropriation captures the reality of 
situations in which the value of a foreign investment is entirely nullified by new laws, regulations 
or decisions (or the failure to take necessary decisions) that make it impossible to proceed with the 
investment once begun. Capital is sunk and then the benefits cannot be realized. Such situations 
may arise out of confused and dysfunctional decision making, as well as more overt discrimination 
or the emergence of new regulatory regimes that have unforeseen consequences. Charges of indirect 
expropriation often raise acute questions of public policy and may be met with the defence from the 
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without ISA. The studies done by the WTO do not seem to be conclusive,164 and some recent OECD 
studies tend to suggest that they may make a marginal difference.165 The economic case for ISA between 
developed democracies is even harder to make. Vast investments have been made between developed 
democracies without ever instituting BITs in general or ISA in particular. If developed democracies 
do not institute full ISA between themselves, little is likely to change in the existing pattern of foreign 
investment between them: trade agreements enhancing access and regulatory cooperation will do 
much more than ISA to promote trade and investment flows. The utility of ISA between developed 
democracies can only be argued as a marginally useful phenomenon and for other political and legal 
reasons.

“ISA may be a reasonable option in certain developed countries but is not 
appropriate between developed democracies”

A final argument, heard from time to time, is more selective. It is that while ISA may be useful in 
relations between developed, capital-exporting and developing, capital-importing states, it has no 
place in the economic relations between developed democracies. The move toward ISA in NAFTA 
was taken per incuriam and the further drift in this direction has been a serious policy mistake. This 
is a position that appeared to have been adopted by the Government of Australia for some years but 
now seems to have been abandoned. 

It should be admitted that ISA is not the primary goal between developed democracies: market access 
for goods, services and investments is far more significant an objective than securing ISA between 
them. This being said, there are definitely situations arising in developed democracies where a law 
or administrative decisions can be adopted against which there are no remedies, as happened in the 
Newfoundland Bowater expropriation. Certain policies, such as the US “Buy American” rules, can 
be impossible to challenge before domestic courts. Parliamentary supremacy in the United Kingdom, 
Canada, Australia, New Zealand, and even in the United States, can provide cover for the adoption 
of laws against which there is no adequate domestic remedy. This is perhaps less true for EU law 
and Germany — but even Germany has exceptions in which foreign investors would have trouble 
challenging a domestic law violating the standards of a BIT. This seems to be true for most EU member 
states.166 Post-communist countries of the European Union continue to have problems, either with 
new laws such as those curtailing the interest rates on mortgages denominated in foreign currency, or 
administration of laws for domestic political purposes, as in the Czech Republic.167 The administration 
of justice is not thought to be of the highest standard in Bulgaria and Romania.168 To the extent that this 
can still happen, causing problems for foreign investors, recourse to ISA is arguably justified.

The mere fact that governmental policies are challenged in ISA is surely of itself not a reason to reject 
it; governments may not like to have their policies challenged under ISA but this happens in domestic 
administrative law and constitutional law and EU law proceedings every day of the week and they live 

164 See Axel Berger, 
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with it. Is there really a difference due to the recourse to arbitration instead of courts? Many US FTAs 
posit that they do not grant rights exceeding those available under domestic law.169 So long as this is 
generally true, and so long as arbitration is accepted as a genuine alternative to courts, is there really a 
tenable argument in principle?

There is a further major argument advanced in support of recourse to ISA between developed 
democracies: what would result if all developed democracies decided to follow Australia? Can there 
be one law for a few and another for most states? How would China respond to being designated as 
risky while Norway is not? Would this not destroy the whole edifice of BITs? Some might welcome 
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One step toward a genuine appellate process that may be contemplated is the amendment of the ICSID 
Convention to change the existing ad hoc annulment committee process into an appeal or reference 
process. This could only be done by treaty amendment. The ICSID Secretariat floated this idea in 2004-
2005.175 Unfortunately, there was virtually no support among ICSID parties and the idea was dropped. 
Perhaps it is time to revive the idea, as it is the surest way toward adding an appellate or reference 
process that would apply to a significant proportion of all ISA cases. It cannot be said as yet that there 
is a groundswell of support but amendment of the ICSID Convention has the potential to provide an 
appeals process for a very large number of ISA awards.

Establish a Standing, Closed Roster of Arbitrators

It is sometimes argued that if states came together to name a small roster of highly qualified 
arbitrators from whose number all ISA arbitrators would be chosen, there would be much greater 
public confidence in the decisions rendered by panels of these arbitrators, rather than awards by 
individually selected arbitrators. 

Arbitrators for the ICSID ad hoc committee are chosen from a relatively small group of very 
experienced and respected arbitrators and it has been suggested by some commentators that an 
appeals process might be founded on a roster of arbitrators rather than an appeals court. This 
proposal suffers from all the same difficulties as the creation of a standing appeals tribunal.

The concept of a standing, closed roster of arbitrators is also suggested as a partial answer to the 
question of public confidence in the ISA process. It is suggested that public confidence would be raised 
if all ISA arbitrations were decided by arbitrators chosen in advance by states from among a roster of 
arbitrators who could be trusted to understand the significance of their mandate to rule on both private 
and public interests. Like many of the suggestions from critics of the ISA system, this proposal is one 
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applied to protect legitimate public welfare objectives, such as health, safety and 
the environment, do not constitute indirect expropriations.

Finally, several provisions codify the various principles of transparent and open proceedings that 
they both defend within their own judicial systems and internationally.194

The net effect of these provisions, some entirely new, others expanding on NAFTA provisions or 
taken from model BITs, is to provide extensive protection, if not sometimes total exemption, of 
a range of regulatory measures and policies. It must be noted that some of these exemptions and 
interpretations rely on provisions outside the investment chapter. 

Subject to the interpretative pitfalls alluded to above, the decision to expand the scope of explicit 
exemptions and clarifications is understandable. In the face of the NAFTA case experience, and in 
the face of public criticism of the ISA process, this approach constitutes the most effective response 
readily available to both parties.

In response to these criticisms, it may be said that the exemptions and exceptions are so pervasive 
and complex that one must ask whether there is a risk that they may be self-defeating. The early BITs 
were no more than 10 pages in length, often shorter. The Canadian FIPA, on which this is modelled, 
is 45 pages in length. CETA Chapter 10 has 38 pages and is supplemented by provisions elsewhere in 
the text. The parties have gone far toward exhaustively protecting their right to regulate in the public 
interest by defining, exempting or protecting the exercise of these powers. But have they gone too 
far? Like the enthusiastic common law draftsman seeking to cover every eventuality, they may well 
have created an overly complex text that may pose as many problems of interpretation as it solves. It 
is impossible to envisage every eventuality and with a very complex text there may be a danger that 
general principles may be lost in the details and arbitrators may be tempted to assume that what was 
not explicitly covered is not subject to the disciplines of the agreement.

Give States More Power to Control ISA Procedures, Eliminate Bad Cases and 
Interpret Meaning of Vague Standards

A further development in response to criticisms of ISA has been to expand the controls that states 
exercise over the process. This approach is reflected in the Canadian and US model BITs and even 
more fully in the current text of CETA as well as the EU-Singapore FTA. The CETA text allows 
the parties to eliminate frivolous claims195 at the very inception of a claim, as well as allowing the 
parties to put an end to claims that have no merit.196 Several provisions allow the parties to consult 
and to issue binding interpretations of the text. In this way, the European Union and Canada expect 
to be able to ensure that the thrust of claims and the interpretations of arbitrators remain faithful 
to the text. 

These provisions have not been without controversy and private interest groups have already begun to 
express the fear that states may intervene during the conduct of proceedings to limit the meaning of a 
particular standard or even to act in a manner tantamount to amending the treaty.197

Abolish the ISA System or Exempt Developed Democracies from ISA

Australia, at one point in the recent past, appeared to be adopting a general position hostile to 
any recourse to ISA in any of its BITs. Some critics of the system suggest that the best approach 
to the problem would be to exempt at least all developed democracies from recourse to ISA. On 
the assumption that ISA is contrary to democratic principle and that the mistreatment of foreign 
investors should be dealt with exclusively by domestic courts under domestic law, it is argued 
that the only proper solution for developed democracies is, as a minimum, to withdraw from ISA 

194 Ibid, Chapter 10, art X.33(1) (“Transparency of Proceedings”). See also article X.34 (“Sharing of Information”) of the same chapter.
195 Ibid, Chapter 10, art X.30.
196 Ibid, Chapter 10, art X.29.
197 See Nikos Lavranos, ñComment: Turning the tide on deteriorating EU investment protection standards after Lisbonò (24 
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be envisaged if developed democracies were willing to pay the price. Bilateral commitments to ISA 
between developed democracies are not yet numerous, if one assumes that the European Commission 
will succeed in its quest to have EU member states abandon their 190 BITs with each other, inherited 
from days before the adhesion of Eastern European states to the European Union. Canada is planning 
to abandon its BITs with several EU states when CETA enters into force. But the problem of RTAs 
and the Energy Charter is much more serious. ISA provisions in the Energy Charter have been used 
more than any other ISA procedure. They have been used only twice against Germany but have been 
invoked against several other EU member states and by EU member states. This is not a treaty that the 
European Union can safely compromise.

Further complicating the situation is the fact that ISA is part of the CETA and EU-Singapore trade 
agreements. Would Canada agree to withdraw the ISA provisions from CETA at the last minute? Is 
Singapore a developed democracy in the eyes of the European Union and, if it is, how would Singapore 
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